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I. INTORDUCTION AND SUMMARY OF CONCLUSIONS:
A. ISSUES 1 :
The Special Court for Sierra Leone (the “Special Court”) has “the power to prosecute
persons who bear the greatest responsibility for serious violations of serious humanitarian law
committed in Sierra Leone since November 30, 1996.” 2 This memorandum examines the specific
crimes charged by the Special Court and compares the elements of those specific crimes as they are
defined under the International Criminal Court (the “ICC”) to the elements as they existed under
customary international law in 1996. The crimes that both the Special Court and the ICC have
jurisdiction over are Crimes Against Humanity, Violations of Common Article 3 of the Geneva
Conventions and Additional Protocol II, and Other Serious Violations of International Humanitarian
Law.
Where the elements of the specific crimes of the Special Court are the same as those under
the ICC and customary international law, the ICC can be used a guide for prosecutions under the
Special Court. Because the ICC was not codified during the time period over which the Special
Court has jurisdiction, some of the elements of crimes under the ICC are different than those under
customary international law. In most cases the ICC is an appropriate codification of customary
international law. However, where the elements under the ICC differ from customary international

1

With Reference to the specific crimes that have been charged in the indictments issued by the Special Court for Sierra
Leone, to what extent do the Elements of Crimes of the International Criminal Court reflect customary international law
as it existed at the time material to the indictments? In other words, to what extent are the Elements of Crimes of the
International Criminal Court a reliable guide as to the elements of the crimes charged by the Special Court for Sierra
Leone? In cases where the Elements of Crimes of the International Court depart from pre-existing customary
international law, what are the elements of crimes that should be applied?
2

Statute of the Special Court of Sierra Leone Article 1 (herein after “Special Court Sataute”)[Reproduced in the
accompanying notebook at Tab 3]

law before September 15th, 2000 3 and the ICC has not cited to the origin of the change of law, the
Special Court should consider other elements.
The elements of crimes under customary international law in 1996 were based on various
treaties, state practices and ad hoc criminal tribunals. The most relevant sources for determining the
elements as they existed at that time are the International Criminal Tribunals for the former
Yugoslavia (ICTY) and Rwanda (ICTR), as well as discussions occurring between academics in
preparation of the Rome Statute.
The Preparatory Commission for the International Criminal Court (Prepcom) has developed
a draft text for the elements of crimes under the ICC. For most of the specific crimes authorized
under the Special Court, the elements are the same as those under the ICC and customary
international law. Some of the crimes under the ICC clarify customary international law, but are still
applicable to the Special Court. A few elements of crimes listed under the ICC are expansions of
customary international law, for these crimes the Special Court should consider using the elements
as they existed under customary international law. In some cases this means that the acts fall under
the elements of another existing crime.

B. SUMMARY OF CONCLUSIONS:
1. The Aggravating Elements Which Raise a Crime to the Level of a Crime Against
Humanity Under the ICC are Consistent with Customary International Law and
Should be Followed by the Special Court.

Article 7 of the Rome Statue requires that a Crime Against Humanity be an attack 1)
committed in a widespread and systematic manner 2) directed towards any civilian population, and

3

Article 24 of the Rome Statute clearly indicates that “no person shall be criminally responsible under this Statute for
conduct prior to the entry of force of the Statute”. (hereinafter “Rome Staute”) [Reproduced in the accompanying
notebook at Tab 1]

2

3) that the perpetrator has knowledge that the act is part of the overall attack. The ICTY requires
that the crime be committed in “armed conflict” and the ICTR requires that the crime be committed
with a “discriminatory basis”. Analysis of the case law of the ICTY and ICTR, and consideration of
discussions among legal scholars show that neither element is required under customary
international law. Also, customary international law clearly required a mens rea of knowledge
similar to that of the ICC.
2. Some Elements of the Enumerated Crimes Against Humanity Under the ICC
are Not Representative of Customary International Law and Different Elements
should Govern.
Most of the enumerated base crimes of Crimes Against Humanity under the ICC are the
same as they existed in customary international law, for these the ICC is an appropriate guide for
the Special Court. The ICC has also explicitly enumerated or clarified some crimes and elements
which only implicitly existed as crimes under another title in customary international law, for these
the ICC is also an appropriate guide. However, the ICC has also enumerated elements of some
crimes which expand or narrow the elements as they existed in customary international law, for
these crimes the Special Court should consider other elements.
a. Murder; Enslavement; Imprisonment; and Other Inhuman Acts have the
same elements under customary international law and the ICC, and the ICC is
appropriate.
Article 7 (1)(a) of the Rome Statute lists Murder as a crime against humanity. The ICC is
consistent with customary law in requiring that besides meeting the aggravating elements, the
perpetrator have the intention to cause death or grievous bodily harm to another.
Article (7)(2)(c) of the Rome Statue defines enslavement as “the exercise of any or all of the
powers attaching to the rights of ownership over a person.” This is consistent with customary
international law. The ICC definition then expands on those used by the ad hoc tribunals by adding

3

the words “including trafficking of persons”. Trafficking was a crime under customary international
law and the addition of the expression under the ICC does not expand the crime over which the
Special Court has jurisdiction.
Article (7)(1)(e) of the Rome Statute adds the terms “or other severe derivation of physical
liberty in violation of international law” to the crime of imprisonment. The expression is not an
expansion of customary law and the elements are appropriate for use by the Special Court.
Article (7)(2)(i) defines “other inhumane acts” as those acts done intentionally to cause
injury or suffering and of similar gravity to the enumerated crimes. This is consistent with
customary law and lays out the appropriate elements for the Special Court.
b. Extermination; Rape, Sexual Slavery, Enforced Prostitution, Forced
Pregnancy and Any other Form of Sexual Violence, and; Persecution on
Political, Racial, Ethnic or Religious Grounds are explicit enumerations and
clarifications of crimes that existed under customary international law and the
ICC is appropriate.
Article 7(2)(b) of the Rome Statute lists extermination as a crime against humanity. The
definition includes “intentional infliction of conditions of life, inter alia the deprivation of access to
food and medicine, calculated to bring about the destruction of a population.” Extermination had
not been explicitly defined before, though it existed as a crime, and the ICC’s enumeration has been
determined to be an appropriate reflection of the elements of extermination as they exist under
customary law.
Article 7(1)(g) includes “sexual slavery, enforced prostitution, forced pregnancy and any
other form of sexual violence” under the categorical crime of rape. These crimes all existed under
customary law but were not enumerated. The ICC does not expand the elements of the crimes as
they existed under customary law, but merely enumerates them under the category of rape.

4

Subsequently the elements of these crimes under the ICC are appropriate for use by the Special
Court.
Article 7(1)(h) requires that persecution be committed “in connection with” any other crime
under the statute. Customary international law considers persecution to be a crime in itself, however
the crime must be so grave as to equate an “inhumane act”. Therefore the ICC is consistent with
customary international law. The Rome Statue defines persecution as “intentional and severe
deprivation of fundamental rights contrary to international law by reason of the identity of the group
collectively.” This is in line with the elements of the crime of persecution under customary
international law. Therefore the elements for this crime under the ICC are appropriate for use by the
Special Court.
c. The Crimes of Deportation and Torture differ from customary international
law under the ICC and other elements should be considered by the Special
Court.
Article 7(1)(d) of the Rome Statute adds the term “or forcible transfer of population” to the
crime of deportation. This addition expands the crime to include the movement of people within a
territory. Customary international law did not consider this as deportation but as “an inhumane act”.
Because the Special Court only lists “deportation”, it should consider forcible transfer within a
territory as an inhumane act, not an element of deportation. The Special Court should use the
following elements for the crime of deportation was 1) committed knowingly as part of 2) a
widespread and systematic act against a civilian population 3) which by force or coercion 4)
intentionally led to the unlawful movement of persons 5) from territory which they lived.
Article 7 (2)(e) defines torture as the “intentional infliction of severe pain and suffering,
whether physical or mental, upon a person in the custody or under the control of the accused.” This
definition lacks two elements which are commonly found in definitions of torture; that the

5

perpetrator acts with official powers and that there is a purpose for the infliction of injury.
Customary law supports the idea that an individual does not have to act in an official capacity, but
the Special Court may want to include an element of purpose in the infliction of pain or suffering
under the crime of torture.

3. The Elements of War Crimes Under the ICC are Representative of Customary
International Law. However, for some War Crimes the Special Court May be
More Limited Than the ICC Because of Additional Protocol II.
Article 8 of the Rome Statute creates jurisdiction of war crimes “in particular when committed
as part of a plan or policy or part of a large-scale commission of such crimes.” Subsection 2(c)
defines war crimes as “serious violations of article 3 common to the Geneva Conventions... namely,
any of the following acts committed against persons taking no active part in the hostilities,
including members of armed forces who have laid down their arms and those placed hors de combat
by sickness, wounds detention or any other cause”. The ICC differs from customary law by
implying that war crimes include the elements of “committed as part of a plan or policy or largescale commission”. The Special Court need not consider these as elements of war crimes.
The ICC expands the application of war crimes by excluding Protocol II as defining the crimes.
Protocol II explicitly lists crimes not found under Common Article 3. Most of the enumerated war
crimes under the ICC which are the same as those listed under the Special Court also have the same
elements. However, the enumerated crimes which originate from Additional Protocol II and cannot
be found as crimes under Common Article 3, may require the additional elements that both of
parties control some territory and maintain a consistent and substantial attack to be guilty of war
crimes.
The enumerated war crimes of pillage, terrorism, and threats to commit any of the enumerated
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Acts require a showing of the heightened elements of Additional Protocol II.

4. Two of the Crimes Enumerated under Other Serious Violations of International
Humanitarian Law are Consistent Under the ICC and Customary International
Law. The Protection of humanitarian and peacekeeping persons did not exist
under Customary Law and cannot be Charged by the Special Court.
The Statute for the Special Court lists three exclusive crimes under the category of “Other
Serious Violations of International Humanitarian Law”. All three are also crimes under the Rome
Statute. The subsections protecting civilians no a part of the hostilities and prohibiting child
soldiers existed and crimes under customary international law and the elements under the ICC are
appropriate for use by the Special Court. The Article protecting humanitarian and peacekeeping
missions did not exist explicitly as a crime under customary international law. The Special Court
may only prosecute persons for this crime for violations of the more general protections of
civilians.

5. The ICC Allows the Defense of “Superior Orders” which does not Exist under
Customary Law and the Special Court should only use these Elements for
Consideration if Mitigating Punishment.
Article 33 (1) of the Rome Statue allows individuals to use the defense of “superior orders” for
war crimes. This defense is clearly not available under customary international law. The Special
Court allows for the “superior orders” defense to mitigate punishment, and because the defense
did not exist under customary law, the Special Court should use the ICC’s definition to decide if
mitigation is appropriate.

7

II. FACTUAL BACKGROUND

The Special Court for Sierra Leone was created on August 14, 2005, pursuant to UN
Security Council resolution 1315 (2000). Article 1 of the statute gives the court the power to
prosecute those who bear the greatest responsibility for crimes committed in the Sierra Leone
Territory since November 30, 1996. The specific crimes which may be charged by the Special Court
are listed in Articles 2, 3, 4 and 5, they are: Crimes Against Humanity, Violations of Article 3
common to the Geneva Conventions and of Additional Protocol II, and Other Serious Violations of
International Humanitarian Law and Crimes Under Sierra Leonean Law. 4 This paper will consider
the crimes listed under Articles 2, 3 and 4.

The Rome Statute of the International Criminal Court (ICC) was established on July 17,
1998, when 120 States participating in the "United Nations Diplomatic Conference of
Plenipotentiaries on the Establishment of an International Criminal Court" adopted the Statute. The
Statute entered into force on July 1, 2002. Anyone who commits any of the crimes under the Statute
after this date will be liable for prosecution by the Court. 5 The specific crimes which are under the
jurisdiction of the ICC and are similar to those charged under the Special Court are found in
Articles 5,7 and 8; specifically Article 5 gives jurisdiction over “the most serious crimes of concern
to the international community as a whole” while Article 7 explains “Crimes Against Humanity”
and Article 8 explains “War Crimes”. 6

4

Statute of the Special Court of Sierra Leone (August 14, 2000) [Reproduced in the accompanying notebook at Tab 3]

5

About the International Criminal Court, at http://www.icc-cpi.int/about.html [Reproduced in the accompanying
notebook at Tab 68]

6

Rome Statute of the International Criminal Court, 1998 [Reproduced in the accompanying notebook at Tab 1]
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During the time at issue, much of the customary international law was being established and
explained by the ICTY and ICTR ad hoc tribunals. The ICTY was established by Security Council
resolution 827 on May 25, 1993. The Statute created jurisdiction over those responsible for “serious
violations of International Humanitarian Law committed in territory of the former Yugoslavia since
1991.” 7 The crimes charged under ICTY Articles 2,3 and 5 relate to those charged under the Special
Court, specifically they are; Grave Breaches of the Geneva Conventions of 1949, Violations of the
laws or Custom of War and Crimes Against Humanity. 8 The ICTR was established on November 8,
1994 by Security Council resolution 955. The court has jurisdiction over those responsible for the
genocide and serious violations of international humanitarian law committed between January 1 and
December 31, 1994. The Specific crimes related to those charged under the Special Court are listed
under Articles 3 and 4, specifically; Crimes Against Humanity and Violations of Article 3 Common
to the Geneva Conventions and of Additional Protocol II. 9 Even though these tribunals are still
deciding cases today, they are applying the law which existed during the time the crime were
perpetrated, and thus applicable to the Special Court.

In addition to the ad hoc tribunals, The International Law Commission (ILC) of the
United Nations is helpful in determining customary international law. The ILC was given the task
of creating the “Draft Code of Crimes for the Peace and Security of Mankind”. This was an attempt
to codify customary international criminal law. The ILC submitted its first draft in 1950 and its

7

Statute of the International Criminal Tribunal or the Former Yugoslavia (2004)( as adopted by Resolutions 827, 1166,
13329, 1411, 1431, 1481) (Hereinafter the “ICTY Statute”) [Reproduced in the accompanying notebook at Tab 4]
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9

Statute of the International Tribunal for Rwanda, As amended by Resolutions 955, 1165, 1329, 1411, 1431,1503, 1512
and 1534 (herein after the “ICTR Statute”) [Reproduced in the accompanying notebook at Tab 2]
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draft in 1996 is the predecessor of the ICC. 10 The specific crimes relevant to the Special Court vary
from draft to draft.

III. STANDARD OF REVIEW: DETERMINING CUSTOMARY INTERNATIONAL LAW
AND THE CREATION OF THE INTERNATIONAL CRIMINAL COURT

This section will set forth the standards used to determine customary international law, as
well as those standards used to create the elements of crimes under the ICC.

a. Customary International Law: Determining customary international law requires the
consideration of several factors. Generally, customary international law is created through the
widespread, constant and uniform practice of States and other international bodies which creates the
expectation of similar conduct in the future. 11 Crimes which are based on moral customs should be
given strong weight against any deficiencies in procedure or lack of widespread use, 12 or even when
there is inconsistent practice. 13 Usually, conflicts between sources in customary international law
view the most coherent explanation as the rule. 14

10

See Jeffery S. Morton, The International Law Commission of the United Nations, Chapter 3 (2000) [Reproduced in
the accompanying notebook at Tab 51]
11

International Law Association, Statement of Principles Applicable to the Formation of General Customary
International Law available at http://www.ila-hq.org/htm/layout_committee.htm (2000) [Reproduced in the
accompanying notebook at Tab 69]
12

Anthea Elizabeth Roberts, Traditional and Modern Approaches to Customary International Law: A Reconciliation,
95 Am. J. Int’l. L. 757 at 789 (2001) available at http://www.asil.org/ajil/roberts.pdf. [Reproduced in the accompanying
notebook at Tab 55]
13

Oscar Schachter, International Law in Theory and Practice, 85-92 (1991) [Reproduced in the accompanying
notebook at Tab 63]
14

Id. at 791
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The ICTY and ICTR were both created by the international community through UN treaties
and are international organs capable of creating customary international law. 15 Because they
generally deal with highly moral issues like crimes against humanity and war crimes, they can
establish customary international law even where the law has previously been inconsistent. 16
However, even though both the ICTY and ICTR are recognized customary international law, they
should still try and clarify past practices (even if they don’t follow these practices). 17 This leads to
the conclusion that the law created by the ICTY and ICTR is customary international law which
supersedes earlier practice that is inconsistent. Therefore, the tribunals, which existed at the time of
the crimes over which the Special Court has jurisdiction, are excellent guides to customary
international law.

b. The International Criminal Court: The ICC was also created by the international
community through a treaty. 18 The ICC’s treaty status makes it an International body capable of
creating customary international law. 19 However, the Rome Statute clearly provides that it will not
have jurisdiction over any crime committed before the enactment of the statute 20 , and nothing in the
statute should “be interpreted as limiting or prejudicing in anyway existing or developing rules of
15

I.A. Shearer, Sarke’s International Law, 31-35 (11th ed. 1994) [Reproduced in the accompanying notebook at Tab 62]

16

Schachter, supra note 13 [Reproduced in the accompanying notebook at Tab 63]

17

Guenael Mettraux, Crimes Against Humanity in the Jurisprudence of the International Criminal Tribunals for the
Former Yugoslavia and for Rwanda, 43 Harv. Int’l L.J. 237, 243 (2002) (citing Antonio Cassese, INTERNATIONAL
LAW 122 (2001)) [Reproduced in the accompanying notebook at Tab 48]
18

There are over 100 state signatories to the Rome Statute, the list of countries who have ratified to date is available at
http://untreaty.un.org/ENGLISH/bible/englishinternetbible/partI/chapterXVIII/treaty10.asp [Reproduced in the
accompanying notebook at Tab 74]
19

I.A. Shearer, supra note 15 [Reproduced in the accompanying notebook at Tab 62]

20

Rome Statute Art. 11, 24 [Reproduced in the accompanying notebook at Tab 1]
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international law”. 21 Because the Special Court has jurisdiction over crimes which were committed
before the creation of the ICC, the Special Court should ignore any alterations of law made by the
ICC which might limit or prejudice the relevant customary international law. While the ICC was
created to fill the “missing link” in international law, and eliminate some of the deficiencies
(selective justice, delays and limited jurisdiction) of the ad hoc tribunals, it is still a forward looking
treaty. 22

The ICC created Article 9 in order to provide a guide for those would implement
international criminal law through the ICC. 23 The elements were created by the prepcom over a
series of 5 meetings. 24 The International Red Cross (ICRC) performed an exhaustive study of
sources of international law from post-second world war trials to recent decisions from the ad hoc
tribunals, also military manuals and treaties as well as some limited scholarly work which were
submitted to the prepcom. 25 Still the prepcom elements of crimes contains may legal ambiguities
and further definition is necessary. 26

c. Standard of review: Where there are inconsistencies between the elements of crimes
established by the relevant sources of customary international law and the ICC, the reason for the
change will be considered. If the change was made in order to clarify existing standards under
customary international law, then the ICC elements can be followed by the Special Court. If the
21

Id. at Art. 10

22

General overview of the ICC at http://www.un.org/law/icc/general/overview.htm [Reproduced in the accompanying
notebook at Tab 72]

23

Knut Dormann, Elements of War Crimes under the Rome Statute of the International Criminal Court, 6 (ICRC 2003)
[Reproduced in the accompanying notebook at Tab 38]
24

Id. at 3

25

Id. at 3-4

26

Id. at 6
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change made by the ICC expands or limits the substance of the elements crimes that existed under
customary international law, the Special Court should consider the circumstances surrounding that
expansion or limitation before including it as an element under crimes under the Special Court’s
jurisdiction. This is consistent with the advisory purpose of the elements of crimes, and allow for
consideration of other sources where there is ambiguity. 27

IV. CRIMES AGAINST HUMANITY:
The concept of “Crimes Against Humanity” in the modern form came into existence at the
Nuremburg Trials. A crime against humanity is an enumerated base crime which is committed in
the context of certain aggravating elements. The issue here is 1) whether the aggravating factors are
the same under the ICC as under customary international law and 2) whether the enumerated base
crimes under the ICC are the same as under customary international law in 1996. The definition of
crimes against humanity under the ICC statute is “more detailed than previous definitions, [but] it
generally seems to reflect most of the positive developments identified in recent authorities.” 28
In determining the appropriate elements to be used by the Special Court for crimes against
humanity, each aggravating element used by the relevant sources of customary international law
will be considered and compared to the aggravating elements under the ICC. After establishing the
aggravating elements for crimes against humanity, the elements of each enumerated crime will be
considered and compared. Where the elements of the ICC expand or limit those of customary
international law, the reasons for the expansion and limitations will be discussed and appropriate
elements will be suggested.
27

Id.

28

Darryl Robinson, Defining “Crimes Against Humanity” at the Rome Conference, 93 Am. J. Int’l. L. 43 (1999)
[Reproduced in the accompanying notebook at Tab 57]
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1) Aggravating Elements of Crimes Against Humanity:
The elements which raise a crime to the level of a crime against humanity (“aggravating
elements”) are slightly different under each source considered here. Close analysis of the each
source shows that the differences can be reconciled and the elements listed under the ICC are the in
line with those of earlier customary international law. This section will consider the aggravating
elements as they existed under the tribunals in comparison to the ICC.
Under the ICTY the aggravating elements of Crimes Against Humanity are those “committed
in armed conflict, whether international or internal in character, and directed against an civilian
population”. 29 So the crimes must be 1) committed in armed conflict 2) directed and 3) against a
civilian population.
Under the ICTR the aggravating elements are “when committed as part of a widespread or 30
systematic attack against any civilian population on national, political, ethnic, racial or religious
grounds”. 31 The crimes here must be 1) systematic or widespread, 2) against any civilian population
and 3) on discriminatory grounds.
Under the ICC a Crime Against Humanity is any of the enumerated acts committed “as part of a
widespread of systematic attack directed against any civilian population with knowledge” 32 . The
important features of this article are: “(1) the absence of a requirement of a nexus to armed conflict,
(2) the absence of a requirement of a discriminatory motive, (3) the “widespread or systematic

29

ICTY Statute, Article 5 [Reproduced in the accompanying notebook at Tab 4]

30

The Arabic and French version of the ICTR say “widespread and systematic, however the court found this to be a
mistranslation and the requirements are disjunctive Simon Chesterman, An Altogether Different Order: Defining the
Elements of Crimes Against Humanity, 10 Duke J. Comp. & Int’l L. 307, 312 (1999-2000) [Reproduced in the
accompanying notebook at Tab 30]
31

ICTR Statue, Article 3 [Reproduced in the accompanying notebook at Tab 2]

32

Rome Statute, Article 7 (1). [Reproduced in the accompanying notebook at Tab 1]

14

attack” criterion, and (4) the element of mens rea.” 33 As discussed infra, these elements are
appropriate for use by the Special Court.
a. The “Widespread or Systematic Attack” element is Required- The “widespread
or systematic” element is explicitly required under the ICC and ICTR. The ICTY court found this
element was required for a crime against humanity even though not explicitly mentioned in the
statute. Furthermore, the elements of widespread or systematic as laid out by the Rome Statute and
the Prepcom are consistent with customary international law.
In Prosecutor v. Blaskic, the ICTY Trail court determined that crimes against humanity must be
part of “a widespread or systematic attack against a civilian population.” 34 The chamber determined
four elements that make a systematic attack: 1) existence of a plan to destroy, persecute or weaken a
community, 2) perpetration of a criminal act on a large scale, or a repeated and continuous
commission of acts linked to one another, 3) preparation and use of significant public or private
resources and 4) implication of high-level authorities in the definition and establishment of the
plan. 35 This was supported later by the ICTY in Tadic and the ICTR in Akayesu 36 which found
“widespread” requires a large number of crimes be committed and “systematic” requires there be a
policy to commit those acts. This is consistent with the ICC which requires a course of conduct
“involving multiple commission of [enumerated] acts” 37 committed “pursuant to or in furtherance
33

Robinson, supra note 28 [Reproduced in the accompanying notebook at Tab 57]

34

Prosecutor v. Blaskic, Judgment, IT-95-14-TT, 3 March 2000 para. 198 [Reproduced in the accompanying notebook
at Tab 21]
35

Id. at para. 203

36

Olivia Swaak-Goldman, Crimes Against Humanity, in v. 1 Substantive and Procedural Aspects of International
Criminal Law: The Experience of International and National Courts, 145, Chapter 6 (2000) (Gabrielle Kirk McDonald
and Olivia Swaak-Goldman EDS.) [Reproduced in the accompanying notebook at Tab 66]
37

Preparatory Commission for the International Criminal Court, Addendum Part II, Finalized Draft Text of the
Elements of Crimes, UN doc PCNICC/2000/1/Add.2 (2000) (hereinafter “prepcom report”) [Reproduced in the
accompanying notebook at Tab 12]
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of a state of organizational policy to commit such attack.” 38 The ICC element that crimes against
humanity be widespread and systematic is an appropriate element for the Special Court.
b. No additional Nexus to the base crime - The words “as part of” in the ICC indicate
that there might be additional requirement to show a relationship between the base crime and the
widespread or systematic attack. 39 Customary international law in the Tadic decision indicates that
the nexus requirement is met by showing 1) the alleged crimes were related to the attack on the
civilian population and 2) the accused knew of they were related. 40 This nexus is met by the
“widespread and systematic” and mens rea elements under the ICC. Therefore the ICC is consistent
with customary international law in meeting any required nexus through the other elements.
c. Directed Against Any Civilian Population is Broadly Defined- The ICTY, ICTR
and ICC all include some element of “against any civilian population”. However there is some
inconsistency in the exact definition of this phrase. The Rome Statue Article 7(2)(a) provides that
this means “a course of conduct involving the multiple commission of [enumerated] acts against
any civilian population, pursuant to or in furtherance of a state or organizational policy”. The attack
does not need to be a military attack. 41 This reiterates the widespread and systematic elements and
clarifies the difference between crimes against humanity and war crimes. However there is no clear
definition of “civilian population” set forth by the ICC. Consequently the Special Court should look

38

Supra note at 159 (Goldman notes that the term “group” is replaced by “organizational” but still encompasses most
non-state actors)

39

Simon Chesterman, An Altogether Different Order: Defining the Elements of Crimes Against Humanity, 10 Duke J.
Comp. & Int’l L. 307, 317 (2000)
40

Swaak-Goldman, supra, note 36 at 320 [Reproduced in the accompanying notebook at Tab 66]

41

Prepcom Art. 7,para 3 [Reproduced in the accompanying notebook at Tab 12]

16

to customary law to determine the meaning of “civilian population” until the ICC releases a more
comprehensive definition.
i) Civilian. The term ‘civilian’ is defined differently in different situations. 42 Both the
prosecution and defense in Tadic agreed that “civilian” included all non-combatants. 43 Both the
ICTY and ICTR adopted a broad definition of “civilian”, which included any individual who is
actively involved in hostilities. 44 Under additional Protocol II a ‘civilian’ in a non-international
armed conflict where there is no armed conflict is a person who is not taking a direct part or has
ceased to take part in the hostilities. 45 Because crimes against humanity can occur at any time (not
only in armed conflict), civilian should be used in the broad sense as supported by the ICTY and
ICTR.
The “directed against” language is further insurance that the civilian population is the primary
object of the attack, not an incidental consequence. 46
The word “any” is further evidence that there is no discriminatory requirement for crimes
against humanity. 47
ii) Population. The ICTY determined that a population is “a sizeable group of people who
possess some distinctive features that mark them as targets of the attack.” 48 The population

42

Chesterman believed civilian is different in 1) international armed conflict 2) non-international armed conflict and 3)
no armed conflict. Chesterman, Supra note 30 at 324 [Reproduced in the accompanying notebook at Tab 37]
43

Swaak-Goldman, supra note 36 at 153 fn 37 (citing Prosecutor v. Tadic, Prosecutor’s pre-trail brief and respondse of
the defense Apr. 1996) [Reproduced in the accompanying notebook at Tab 66]
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Id. at 155
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Mettraux, supra note 17 at 253 (citing Prosecutor v. Kurnarac, Case No. IT-96-23, Judgement, p 421 (Feb. 22,
2001)). [Reproduced in the accompanying notebook at Tab 48]
47

Id. at 254

48

Id. at 255 (citing Prosecutor v. Kunarac, Case No. IT-95-23, judgment p. 423 (Feb. 21, 2001)).

17

requirement is a minimum standard for defining the group of people targeted. 49 Some feel that is a
numerical limitation 50 , though it is usually viewed under customary international law as broadening
the group to mean both civilians and non-civilians. 51 A broad definition of ‘civilian population’,
including active and non-active participants in the hostilities, would be consistent with customary
international law and the ICC and is appropriate for use by the Special Court.
d. A Knowledge Mens Rea is Required- The ICC explicitly requires that a crime
against humanity be committed with knowledge. 52 Knowledge is defined as “awareness that a
circumstance exists or a consequence will occur in the ordinary course of events.” 53 The ICTY,
ICTR and Draft Code do not explicitly have a mens rea requirement. The approach of the ICC
clarifies the mens rea which is required in fact under customary international law and is therefore an
element which should be followed by the Special Court.
The ICTY Court has found that there must be 1) intent to commit the crime and 2)
knowledge of the wider context in which the offence occurs. 54 This clearly shows that the court
considered knowledge the required mens rea of the aggravating circumstances in the same manner
as the ICC.

49

Id. at 255
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“the term ‘Population’ should be viewed as a clarification of the scale of the crime; it serves as a limiting principle
ensuring that the attack is targeted at a large number of victims.” Margaret McAuliffe de Guzman, The Road from
Rome: The Developing Law of Crimes Against Humanity, 22 Hum. Rts. Q. 335, 364 (2000) [Reproduced in the
accompanying notebook at Tab 49]
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52
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Id. at 30(3)
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John E. Ackerman and Eugene O’Sullivan, Practice and Procedure of the International Criminal Tribunal for the
Former Yugoslavia, pp. 47-71 at 55 (2000) [Reproduced in the accompanying notebook at Tab 28]
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Furthermore, the proof of a mens rea is an essential element of traditional criminal law. 55 To
find a person guilty of a crime against humanity for the commission of a base crime but not proving
their mental state towards the aggravating circumstances would “violate the principle of actus non
facti reum nisi mens sit rea.” 56 The ICC is the only statute to explicitly require a mens rea and the
other sources favor such a requirement. Thus, the mens rea required by the ICC and customary law
is the reasonable person standard of knowledge. 57
e. “Committed in Armed Conflict” is not required – Although set
forth as an element in the ICTY statute, requiring a crime against humanity be “committed in armed
conflict” is not an appropriate element under customary international law. The requirement of
“committed in armed conflict” is not a part of the ICC or the ICTR. The ICTY definition of armed
conflict is so broad that it is not really much a limiting factor anyway. 58 Furthermore, such a
requirement makes crimes against humanity redundant of war crimes. For this reason, the “armed
conflict” element is not a part of crimes against humanity in customary international law 59 and
should not be used by the Special Court.
f.

The discriminatory motive is not required- The ICTR contains an element of
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Robinson, supra note 28 [Reproduced in the accompanying notebook at Tab 57]
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Id.
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Lyla S. Sunga, The Crimes Within the Jurisdiction of the International Criminal Court (Part II, Articles 5-10), 6 Eur.
J. Cri., Crim. L. Crim. Jus. 61, 72 (1998) [Reproduced in the accompanying notebook at Tab 65]
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For a more in-depth discussion of this argument see generally Beth Van Schaack, The Definitions of Crimes Against
Humanity: Resolving Incoherence, 37 Colum. J. Transnat’l. L. 787, 826-833 (1999) [Reproduced in the accompanying
notebook at Tab 59]
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discrimination for a crime against humanity. There is no such requirement under the ICC or
ICTY. 60 Since the earliest attempts at drafting an international criminal code, a discriminatory
requirement has been consistently rejected as a requirement for a crime against humanity. 61 The
ICTY appeals chamber explicitly found that there was no requirement of discriminatory intent for
crimes against humanity. 62 The court found that such a requirement was only required under the
enumerated base crime of ‘persecutions’. 63 The elements laid out by the ICTY and the work of the
International Law Commission show the ICTR requirement was not an element under customary
international law as it existed in 1996.
Because discriminatory intent has been continuously rejected as an element of crimes against
humanity, and the ICC (like the Special Court) has a sub-category for discriminatory crimes,
discriminatory motive is not required under customary law and should not be considered by the
Special Court.
g. Appropriate Standard: The aggravating elements of “crimes against
humanity” as described by the ICC are appropriate representations of the elements as they existed in
customary law during the time at issue. Consequently, the ICC is a reliable guide to the aggravating
elements of crimes against humanity charged under the Special Court. The elements are that the
base crime be committed: 1) in a widespread or systematic manner 2) directed towards any civilian
population, and 3) with knowledge of that the act is part of the overall attack.
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2) Enumerated Base Crimes of Crimes Against Humanity
While determining the definition of crimes against humanity, the 1994 ILC found the
“particular forms of unlawful act (murder, enslavement, deportation, torture, rape, imprisonment,
etc.) are less crucial to the definition tha[n] the factors of scale and deliberate policy, as well as their
being targeted against the civilian population as a whole or in part. 64 The Rome Statute closely
follows the Nuremburg Charter, ICTY and ICTR in its list of enumerated base crimes. 65
Specifically; murder, extermination, imprisonment and other inhumane acts are the same. The ICC
makes clarifications for the crimes of extermination, persecution and rape, but the crimes and
elements are all consistent with customary law. The ICC’s expansion, limitations and clarifications
of the crimes of deportation and torture differ from customary international law, and the Special
Court should consider elements that vary from the ICC.
This section will consider each enumerated crime in turn.
a. Murder under the ICC is consistent- Murder has three elements as a crime against
humanity; (1) the killing of one or more persons (actus reus), (2) perpetrated as part of widespread
or systematic attack against a civilian population, (3) the intent to cause someone’s death and (4) the
knowledge that the death is part of the widespread or systematic attack (mens rea). 66 The Trial
Chamber in Akayesu found that customary international law, unlike the ICTY and ICTR which
require premeditation, only requires an intention to cause death or grievous bodily harm to
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U.N. GAOR, 50th Sess., Supp. No. 10, U.N. Doc., A/50/10. Report of the International Law Commission on the

Work of it Forty-Seventh Session (May 2- Jul. 21, 1995) pp. 76 (hereinafter “ILC 1995”)[Reproduced in the
accompanying notebook at Tab 15]
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Micaela Frullli, Are Crimes Against Humanity more Serious then War Crimes?, 12 Eur. J. Int’l L. 329, 333 (2001)
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another. 67 This more expansive definition is consistent with the ICC and is the appropriate element
for crimes under the Special Court.
b. Extermination is clarified in a consistent manner by the ICC- Article 7 paragraph 2(b) of
the ICC provides that extermination “includes the intentional infliction of conditions of life, inter
alia the deprivation of access to food and medicine, calculated to bring about the destruction of part
of a population.” 68 The ICTY Trial Chamber adopted the ICC’s definition noting that it had not
been defined earlier. 69 The Chamber understood this as allowing extermination to be applied to acts
which directly or indirectly are intentionally committed to bring about a victim’s death. 70 This
decision fits well with the ICTR’s requirements for extermination, which can be considered as : 1)
actus reus: contribution to the killing of a large amount of persons within certain time or space and,
2) mens rea intention, recklessness or gross negligence towards the carrying out of the mass
killing. 71 Though these elements identify a lower mens rea of “recklessness or gross negligence”
than the ICC, the lower actus reus of the ICTY allowing for “direct or indirect” infliction creates a
similar effect as the ICTR. The ICTY and ICTR concur in effect with the ICC, and the ICC clarifies
the crime. Therefore the ICC elements are appropriate for use by the Special Court.
c. Enslavement under the ICC is consistent- Defined by the ICC as “the exercise of any or
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all of the powers attaching the rights of ownership over a person” the ICC also explicitly includes
trafficking persons as a crime of enslavement. 72 The ICTY uses the same definition of slavery but
does not explicitly include trafficking persons. 73 The ICTY chamber found that indicators of
enslavement include control and ownership; restriction of autonomy, freedom of choice, or freedom
of movement; and a gain to the perpetrator. 74 These indicators would surely encompass human
trafficking, and the ICC is consistent with customary law by explicitly including human trafficking
as a type of enslavement. The elements set forth by the ICC are appropriate elements for use by the
Special Court.
d. The Crime of Deportation has different elements under customary international law.
The ICC expands the crime of deportation by including the crime of “forcible transfer” under the
category of deportation. This crime had been previously prosecuted as an “other inhumane act”. Ths
ICC also narrows the elements of the crime of deportation by requiring that both the moved person
have a legal right to be there, and the perpetrator act illegally, as opposed to earlier elements which
only required the act be illegal. This section will consider both the expansion and limitation.
i.The ICC expands the crime of deportation- Under the ICC the crime “deportation or
forcible transfer of population” is interchangeable with “forcibly displaced”. 75 The crime of
deportation is defined as “forced displacement of the persons concerned by expulsion or other
coercive acts from the area in which they are lawfully present, without grounds permitted under
international law.” 76 The effect of the addition is an enhancement of the crime of deportation to
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include forced relocation of a group of persons within the territory of a single state. 77 The ICTY
considered the crime “forcible transfer” or forcible movement within borders, to be a crime of
humanity under as an inhumane act. 78 ‘Forcible transfer’ was also included in the ILC Draft Code.
This supports the argument that forcible transfer may be included as a crime of deportation, but has
different elements. The Special Court statute only explicitly enumerates ‘deportation’. Under
customary international law, deportation requires a showing of coercive and unlawful relocation of
a group outside a territory 79 , and these are the elements which should be followed by the Special
Court. If the Prosecutor wishes to charge the crime of “forcible transfer” the elements are the same,
except that the relocation may be within a territory and the crime would traditionally have fallen
under the “other inhumane acts” category.
ii. The ICC also limits deportation. The ICC’s other elements of “deportation” are more
limiting than those under customary law. The ICTY found deportation to be the involuntary and
unlawful evacuation of individuals from territory in which they reside, requiring a showing of
unlawful and compulsory transfer. 80 The ICC uses “expulsion or other coercive acts” as an element
instead of “compulsory”, the ICTY found transfer to be compulsory if the use or threat of physical
force created a risk that not transferring would result in a greater harm. 81 This is the same as the
coercion element under the ICC. The ICC also requires that the victims are legally residing in the
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area in which they were residing, while the ICTY only requires the transfer be unlawful. The ILC
draft code of 1996 also supports the more expansive ICTY version, and it requires that the
deportation be “arbitrary” which would exclude the acts committed for legitimate reasons. 82
Because the ILC and ICTY only require that the transfer be unlawful, the element under customary
law is more expansive than the ICC and should the Special Court does not need to follow slightly
more limited ICC version.
iii. Appropriate elements.The Special Court should use the following elements for the
crime of deportation 1) the deportation was a widespread and systematic act against a civilian
population 2) which by force or coercion 3) intentionally led to the unlawful movement of persons
4) from territory which they lived. This differs from the ICC’s elements which also require that
victims be legally living in an area, the perpetrator acted illegally and the persons be moved from an
“area”. If the prosecutor wishes to charge the crime of “forcible transfer” it is certainly a crime
against humanity under the “other inhumane act” category and the ICC can be followed.
e. Imprisonment is clarified by the ICC. The ICC includes the words “or other severe
deprivation of physical liberty in violation of fundamental rules of international law”, under the
category of imprisonment. 83 The ad hoc tribunals define imprisonment as an arbitrary “deprivation
of liberty of the individual without due process of law.” 84 The determination of whether the
imprisonment is arbitrary involves the consideration of both the legal justification of the act and

82

U.N. GAOR, 51st Sess., Supp. No. 10, U.N. Doc., A/51/10. Report of the International Law Commission on the Work
of its Forty-Eighth Session, 100 (May 6- Jul. 26, 1996)(hereinafter “ILC 1996 report”) [Reproduced in the
accompanying notebook at Tab 16]
83

Rome Statute, Art. 7 (1)(e). [Reproduced in the accompanying notebook at Tab 1]

84

Mattreaux, supra note 17 at 288 (citing Prosecutor v. Kordic, Case No., IT-95-14/2, judgment, para. 302 (Feb. 26,
2001)) [Reproduced in the accompanying notebook at Tab 48]

25

fundamental procedural rights of the individual. 85 The use of the terms “in violation of fundamental
rules of international law” under the ICC is an appropriate clarification of customary international
law because every state has some sort of imprisonment after a fair trial. 86 The definition under the
ICC is only a clarification of customary international law and thus the appropriate standard for the
Special Court.
f. Torture is expanded under the ICC and other elements should be considered. - The
ICC defines torture as “the intentional infliction of severe pain and suffering, whether physical or
mental, upon a person in the custody or under the control of the accused”. 87 The ICC does not
require any specific purpose for the act of torture. 88
In addition to the aggravating elements of a crime against humanity, the ICTR chamber
found that Torture required a showing of intentional infliction of severe physical or mental pain or
suffering for one of the following reasons: (a) to obtain information from the victim or a third
person, (b) to punish the victim or third person for a act committed or suspected to have been
committed by them, (c) to intimidate or coerce the victim or third person or, (d) any reason based on
discrimination of any kind; and the person was an official or acted with the consent of an official. 89
The elements of Torture under the ICTY are similar but do not require the act or consent of
an official. 90 The Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
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Punishment also contains the requirements that the perpetrator act in an official capacity and lists
the same reasons for the infliction of the pain or suffering. 91 The ILC found that in the context of
crimes against humanity torture could be committed by any government, organization or group and
that this expansion was allowed under Article 1, paragraph 2 of the torture convention. 92 This broad
category of perpetrators makes the authority requirement unimportant. Subsequently, the ICC
elements are appropriate in not including the perpetrator act in an official capacity.
There is no evidence that the crime of torture can be committed without the requisite
purposes described by the Torture Convention or Ad Hoc Tribunals. So the Special Court should
use the elements of the ICC, but include the element requiring the pain or suffering be caused for
one of the reason enumerated under the Torture Convention (namely to: obtain information, punish
for a suspected act, intimidation or coercion or, discrimination).
g. The elements of Rape, Sexual Slavery, Enforced Prostitution, Forced Pregnancy and
Any Other Form of Sexual Violence under the ICC do not conflict with Customary
International Law and are appropriate for use. 93 This is a more expansive expression of
the traditional crime of “rape”. The ad hoc tribunals use the term “rape” alone as an enumerated
crime against humanity. The Rome Statute refers to “rape, sexual slavery, enforced prostitution,
forced pregnancy, enforced sterilization, or any other form of sexual violence of comparable
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gravity.” 94 The concern here is that the expansion of terms under the ICC and the Special Court
actually go beyond the scope of ‘rape’ as it existed as a crime against humanity under customary
law.
Even though the ad hoc tribunals did not explicitly expand the list of crimes associated with
rape as the ICC and Special Court did, these crimes were still prosecuted. 95 The ICTY prosecuted
such crimes as meeting the elements of torture, slavery and other inhumane acts,96 the ICTR also
compared purpose of sexual violence as similar to torture, setting out a conceptual framework that
emphasizes conduct in a broader sense then most domestic cases of rape. 97 The Prepcom has
defined elements of each of these crimes separately.
i. Rape- In 1996 many legal systems defined rape as a “forceful act of vaginal
penetration by a penis.” 98 The Prepcom expanded the definition or rape, to cover invading “the
body of a person by conduct resulting in penetration… with a sexual organ, or of the anal or vaginal
opening of the victim with any object or any other part of the body.” 99 The ICTR found that “rape is
a form of aggression and the central elements of the crime of rape cannot be captured in a
mechanical description of objects and body parts.” 100 This more encompassing view of rape
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indicates international customary law would agree with the ICC’s inclusion of various acts. The
Akayesu chamber went on to define rape as “a physical invasion of a sexual nature, committed on a
person under circumstances which are coercive” 101 . This is consistent with the more flexible
definition, in considering “other form of comparable sexual violence” the ICC creates jurisdiction
over crimes through analogy. 102 The Special Court should follow the elements of the ICC.
ii. Sexual Slavery. The Prepcom found the elements of sexual slavery to have the
elements of slavery plus causing the victim(s) “to engage in one of more acts of a sexual nature”.103
Because the ad hoc tribunals had such an expansive view of rape, the elements of sexual slavery
existed under customary international law. Therefore, it is appropriate for the Special Court to
prosecute the crime of Sexual Slavery following the elements of the ICC.
iii. Enforced Prostitution. The Prepcom found the elements of enforced prostitution
are; to engage 1) in act of a sexual nature, by force threat of force or coercion, or taking advantage
of a situation so as to remove a persons ability to give consent and, 2) that the perpetrator gained or
expected to gain from forcing the victim to perform such act. 104 These elements would clearly be a
crime under various elements of the ad hoc tribunals, including torture and enslavement. This crime
is explicitly expressed under the ICC, but it existed under customary international law. Therefore,
the Special Court should follow the elements of the ICC in prosecuting the crime of Enforced
Prostitution.
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iv. Forced Pregnancy. The term “forced pregnancy” 105 is defined as the “unlawful
confinement, of a woman forcibly made pregnant, with the intention of affecting the ethnic
composition of any population or carrying out other grave violations of international law.” 106 Even
though it is not expressly found in customary international law, this crime would also have been
charged under customary international law as torture, persecution or other inhumane acts. Because
forced pregnancy is not included in the other statutes, but is a clarification of customary
international law, the elements under the ICC are appropriate here.
v. Sexual Violence. The prep com found sexual violence to require the same
elements of enforced prostitution (without requiring the perpetrator gain or expect to gain from the
act). 107 As discussed supra these elements were violations of several crimes under customary
international law, and the Special Court can follow the clarifications set forth by the ICC.
While Rape is certainly prohibited under Customary International Law, the crimes of sexual
slavery, enforced prostitution, forced pregnancy and other forms of sexual violence are also
established crimes under customary international law. The Special Court can follow the elements
set forth by the ICC because the crimes are not new, but have newly been made explicit under a
different heading.
h. Persecution on political, racial, ethnic or religious grounds is not more limited under
the ICC. The ICC requires that the crime of persecution be committed in connection with
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any other enumerated act under the crimes against humanity article. 108 The other elements of
persecution include “the intentional and severe deprivation of fundamental rights contrary to
international law by reason of the identity of the group collectively.” 109 Some authorities feel
that the Rome Statute’s definition of the crime of prosecution is “probably the weakest element
… of ‘crimes against humanity’.” 110 The complaints feel the elements are overly broad, nonexhaustive and self-referential. 111
The most common reason for dissent is because the ICC requires that persecution be connected
to another crime in the Rome Statute. 112 The ICTY Chamber found that customary international law
differs from the Rome Statute and there is no need to link the crime of persecution to other crimes
in the statute. 113 The prep com had included the nexus requirement in 1996 and 1997. 114 The ICTY
had required a high showing for any crimes which was not already a listed, and the nexus was still
enforced by requiring the act restriction of human rights to at least amount to “other inhumane
acts”. 115 So even if persecution when committed in the context of a crime against humanity is a
crime in itself under customary international law, the act must amount to “another inhumane act”.
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Therefore the Special Court can impose the ‘connection’ element set forth in the ICC without
limiting the elements that existed under customary international law.
The ICTY also found that persecution does require a mens rea of discriminatory intent. 116 This
concurs with the ICC’s requirement that the act be “by reason of the identity of that group.” The
ICTY has found that the purpose of the crime of persecution would cover crimes where the mens
rea did not meet the requirement of genocide, but still had a discriminatory motive. 117 The ILC
draft code also considered the crime of persecution to have this purpose. 118
The elements as they existed under customary law for crimes of persecution are that 1) the act
be of similar gravity to those enumerated as crimes of humanity, 2) the actor has intent to deprive
the victims of fundamental rights and 3) the act is discriminatory. Because these elements require
the act to have similar gravity as the enumerated crimes, it is the same as the ICC requirement the
crime be committed in connection with another act, therefore the ICC is concurrent with customary
international law and appropriate for the Special Court to follow.
i. Other Inhumane Acts are appropriate under the ICC.- The Prepcom found the elements
of other inhumane act to include 1) the intentional infliction of great suffering, or serious bodily or
mental injury 2) and that the act be similar in character to any other enumerated crime against
humanity. 119 The ILC’s 1996 Draft Code limits other inhumane acts to those which “severely
damage physical or mental integrity, health or human dignity, such as mutilation and severe bodily
harm.” 120 The commission went on to explain that this was included because the list could not be
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exhaustive, but that other inhumane acts must be: (1) of similar gravity to the enumerated crimes
against humanity and, (2) “must in fact cause injury to a human being in terms of physical or mental
integrity, health or human dignity.” 121 The ICTY found that this included “beatings and acts of
violence”, and the ICTR found that this included several forms of sexual violence. 122 Both ad hoc
tribunals adopted the requirements of the ILC which was later incorporated verbatim in the ICC.
The Special Court should thus follow the elements of the ICC requiring the offense be of a similar
gravity and intentionally cause suffering or injury.

IV. VIOLATIONS OF ARTICLE 3, COMMON TO THE GENEVA CONVENTIONS AND
ADDITIONAL PROTOCOL II (WAR CRIMES)
The ICC does not include Additional Protocol II (AP II) as creating the law of war crimes
over which it has jurisdiction. The Special Court, like the ICTR, does include AP II as creating war
crimes over which it has jurisdiction. The issue raised here is whether the absence of AP II in the
ICC varies the elements of war crimes as they were defined under Article 3 Common to the Geneva
Conventions (GC 3) and under customary International law in 1996.
The ICC does not include AP II in its definition of war crimes, having the effect of giving
the ICC a wider jurisdiction over such crimes. The 1996 ad hoc committee felt that AP II as a whole
had not achieved customary status and was therefore binding only to State parties. 123 The effect of
the ICC not including AP II makes the crimes which had formerly been defined under AP II
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customary international law. Because the Special Court has explicitly included AP II in its statute
and has not included a “general war crimes’ section, they may require the additional elements for
crimes which do not easily fall under GC 3, but are enumerated by AP II.
This section will first consider the elements of all war crimes in non-international armed
conflict under the ICC compared to the elements under customary international law created by the
ICTY and ICTR. Then the elements of each crime under the exclusive list of enumerated war
crimes will be considered.
1) Aggravating Elements of War Crimes.
The prepcom determined that there were four aggravating elements common to all crimes
under Art. 8(2)(c) of the Rome Statute. They are
1. The victims were either hors de combat, or were civilians, medical personnel, or
religious personnel taking no active part in the hostilities.
2. The perpetrator was aware of the factual circumstances that established this status.
3. The conduct took place in the context of and was associated with an armed conflict not
of an international character.
4. The perpetrator was aware of factual circumstances that established the existence of an
armed conflict. 124
These elements are generally derived from GC 3. 125 The ICTY, ICTR and Special Court all include
AP II in their overall provision of war crimes. The conditions necessary to implement Protocol II
require that: 1) one party was a High contracting party to the Protocol (to be defined broadly so to
include all armed forces described within national legislations), 2) the other parties’ operations were
continuous and planned, and 3) some territory must be under the other parties’ control. 126 AP II has
the effect of excluding guerrillas or dissidents who are unable to establish control over an area. 127
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The ICC intentionally excluded AP II because customary international law had determined
that the additional elements were not required to create an ‘armed conflict’ in which war crimes
could occur. The issues to be considered here are the elements creating the victims status, the
elements which create a non-international armed conflict and the mens rea which the actor is
required to have.
a. Elements creating a victims status. The description of who may victims under the ICC
differs from that of GC 3. Under the ICC a serious violation of GC3 in a non-international armed
conflict must be against “persons taking no active part in hostilities, including persons who have
laid down their arms and those placed hors de combat by sickness, wounds, detention or any other
cause.” 128 This is concurrent with the comments of the ICRC which also defines persons falling into
the above characteristics and guaranteed certain fundamental rights by customary international
law. 129 The language used by the ICC is derived directly from GC 3, and any differences can be
treated as synonymous. 130 It follows that the required elements to be protected person under war
crimes is the same under the ICC as customary international law.
b. Elements of a non-international armed conflict. The ICC does not include
violations of AP II as an element of War Crimes. The ICC declares that “internal disturbances and
tensions, such as riots, isolated and sporadic acts of violence or other acts of a similar nature.” 131
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This language is reflective of the A.P. II Art. 1 (2). 132 Furthermore, the ICC requires that a conflict
take place “between governmental authorities and organized armed groups or between such
groups.” 133 These requirements are in line with both customary international law and AP II’s
requirements that an armed conflict meet certain standards of organization, however by adding the
language “or between such groups” the ICC has a wider jurisdiction than AP II.
Under the ICTR, the Akayesu Chamber found that for GC 3 to apply there must be an
armed-conflict of a non-international character. 134 The court considered the rules set forth by the
ICTY and ICRC in determining what armed conflict meant, and settled on the determination of both
the “intensity and organization of the parties to the conflict”. 135 This is consistent with the ICC’s
qualifier that it have jurisdiction over crimes which are committed as “part of a plan or policy or as
part of a large-scale commission of such crimes.” 136 The element of “systematic or on a large scale”
was introduced in July of 1996 as an element of war crimes. 137 The ICC elements require the same
considerations set forth by the ICTY, ICTR and ICRC, namely ‘intensity’ considers the scale of the
crime and ‘organization’ considers the plan or policy of a group.
Furthermore, the ICTY had determined that the essential characteristics differing a noninternational armed conflict from civil unrest, etc. is the “protracted extent of the armed violence
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and the extent of organization of the parties involved.” 138 Because these are the only essential
elements of an ‘armed conflict’, GC 3 is not restricted to cases where one of the parties is a
government and the other controls some territory. 139 . The ICC elements defining ‘armed conflict’
are appropriate for crimes committed under the jurisdiction of the Special Court.
c. Perpetrator’s required mens rea. The ICRC finds that war crimes can be committed
with a mens rea of intentionally (dolus directus) or recklessly (dolus eventaulis) acting, depending
on which crime is at issue. 140 This is a different standard than the ICC which requires the mens rea
that the actor be aware of the factual circumstance that established the existence of an armed
conflict. 141 The ICC also requires that the victim have knowledge of the circumstances which give
the victim protected status. 142 The first ICC requirement can be shown by proving there was a nexus
to the overall conflict, 143 the ICTR concurred with this requirement in its finding that an actor is not
liable for a war crime is acting “purely for personal motives.” 144 Because there is customary
international law favoring the ICC, its elements are appropriate.
d. Additional Elements for Crimes under Additional Protocol II. It has been pointed out
that the ICC specifically excluded the raised threshold of AP II because it would have made the
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section “virtually ineffectual”. 145 The ICTY found general jurisdiction over crimes of humanity
through the expression “laws and customs of war” article. 146 This supports the concept that the
Special Court maybe able to circumvent the higher qualification element of AP II in the application
of crimes. Further support comes from the Tadic decision which found that the law under AP II was
customary. 147 The ICTR considered the issue of whether the more encompassing standard of both
AP II and GC 3 was a rule of customary international law at the time that crimes were committed
over which it had jurisdiction. 148 The Geneva Conventions are well established as customary law,
and the chamber in the Akayesu case determined that even though here had been some doubt as to
whether AP II had the same standing, the Chambers found that AP II is customary international
law. 149
Even though the ICTR chamber court found AP II customary law, it still determined that the
Prosecutor would need to show the applicability of GC 3 and the higher threshold of AP II to meet
the elements of a war crime. 150 As customary law, the element that one of the parties be a “high
contracting” party to Protocol II is eliminated. However this does not remove the “control of
territory” qualifier as an element. The Special Court statute explicitly limits jurisdiction of war
crimes to violations of both GC 3 and AP II, it does not contain a “law or customs of war” element.
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Therefore the Special Court may require the additional element that the revolting party control some
territory for crimes which were newly created under AP II.
e. Appropriate Standard. The aggravating elements common to all war crimes under the
ICC are appropriate for use by the Special Court. However, specific crimes which are not
enumerated under GC 3 may require that both of the parties must control some territory. Because
“Protocol II does not replace Common Article 3; it develops and supplements it in those conflicts
where it is applicable”, 151 any enumerated crimes which may fall under the broad foundations of
GC 3 do not require the AP II elements.
2.) Enumerated War Crimes.
The crimes under the ICC corresponding to the Special Court statute enumerated crimes can be
found in Article 8 of the Rome Statute. This is the most extensive category of crimes under the ICC,
and also the area of law in which there is the most jurisprudence.
The recent treatise on Customary International Humanitarian Law produced by the International
Committee for the Red Cross (ICRC) provides some excellent analysis on this area of the law. 152
There are a few differences between the ICTY and ICC. The ICTY’s list of violations as grave
breaches of the Geneva Conventions and the laws or customs of war does not explicitly include
Terrorism, Collective Punishments or Outrages of Personal Dignity. 153 All of these crimes are listed
under the ICTR as violations of GC 3 and AP II. 154
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The ILC’s Draft Code and commentary listed the same elements for violations “of international
humanitarian law applicable in armed conflict not of an international character” and these were to
have the same meaning in scope and application as under Common article 3 and additional protocol
II. 155 The commentary reaffirmed the ICRC and the finding of the ICTY. Subsequently, the Special
Court may require the elements set forth in GC 3 and AP II when they differ from the elements of
the same crimes under the ICC.
a) The Elements of violence to life, health and physical or mental well-being of persons, in
particular murder as well as cruel treatment such as torture, mutilation or any form of
corporal punishment are appropriate as set forth under the ICC:
ICC Article 8 (2)(a) sections (i), (ii) and (iii) have similar wording . The exact same wording is
used under AP II, however GC art. 3(1)(a) prohibits “violence to life and person, in particular
murder of all kinds, mutilation, cruel treatment and torture”.156 The clarification of AP II does not
create new law, and this crime can be charged without meeting the higher qualification required by
Protocol II.
1. Murder- The prepcom found no difference between “murder” and
“willful killing”. 157 The ICRC notes that under Crimes against humanity, murder is an “arbitrary
deprivation of life” while under war crimes it is the willful killing of person not a party to the
conflict. 158 There has not been a clear definition of murder in international law. 159 The term “willful
killing” has been consistently used in International treaties and Tribunals as a prohibited act against
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civilians. 160 As a war crime under GC 3 and AP II murder can be the willful and deliberate killing
or willful omission which leads to the killing of a protected person. GC 3 prohibits “murder of all
kinds” under this prohibition. 161 This definition would seem to follow the grave breach definition of
“willful killing”. 162 This requires that a death is caused with knowledge or purpose but not malice
or premeditation. 163 This is similar to the elements under the ICC and those elements are
appropriate.
2. Torture- In the ICRC’s treatise on International Humanitarian Law they
point out that customary international humanitarian law concurs with the ICC in not requiring the
presence of a figure of authority to be considered a violation the prohibition of torture. 164 This
supports the use of the ICC as setting forth the correct elements of Torture as a war crime.
Furthermore, the ICRC points out that the ICTY and regional human rights bodies have held that
rape can include torture. 165 The elements of torture as a war crime include the requirement that the
perpetrator act for a purpose. The crime of torture as a war crime has also been found by the ICTY
and ICTR to require the same elements in both international and non-international armed
conflicts. 166 The elements under the ICC are thus appropriate for use by the Special Court.
3. Mutilation – This is an enumerated crime under GC 3 and AP II. The
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prep com stated that this crime was particularly the permanent disfigurement or permanent disabling
or removing an organ or appendage. 167 There has not been much discussion of the material elements
of this crime in customary international law and the ICRC has considered it more or less selfexplanatory. 168 Because there are no conflicting definitions, the ICC elements are considered the
same as they existed under customary international law and are appropriate for the use by the
Special Court.
4. Corporal Punishment- Though prohibited by several treaties and
tribunals, ‘corporal punishment’ is not clearly laid out. It seems to fall under the general category of
‘cruel treatment’. 169 The ICRC points to various human rights cases which have found corporate
punishment prohibited when it amounts to inhuman or degrading treatment or punishment. 170 The
ICRC found that the ICC’s definition of cruel treatment (infliction of severe physical or mental pain
or suffering 171 ) as concurrent with customary international humanitarian law. So the elements of the
ICC in article 8(2)(a)(iii) are the proper for the Special Court to consider in the issue of corporal
punishment. Even though not explicitly listed, the elements of this crime fall under the elements of
torture in GC 3 and the heightened requirement of AP II is not required, and the ICC elements are
appropriate.
b) Collective Punishments is not Defined by the ICC : The ICRC found that collective
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punishments “amount to depriving the victim of a fair trial” established in customary international
law through the legislation of at least 15 states. 172 This crime should be interpreted as broadly as
possible and concerns “not only penalties imposed in the judicial process but also any other kind of
sanction (such as confiscation of property).” 173 It can also be considered as equivalent to the act of
“reprisals” against protected persons. 174 Even though this crime was introduced by AP II, it easily
falls under the general provisions of GC 3 as a reprisal, and the heightened elements do not need to
be applied by the Special Court. This crime is not explicitly enumerated as a war crime under the
Rome Statute and the Special Court should follow the broad elements of GC 3 and AP II. 175
c) The elements for “Taking of Hostages” are appropriate under the ICC: Taking Hostages
is prohibited by GC 3, and thus the AP II qualifier is not necessary. The ICTY found that hostage
taking included the crime of using protected persons as “human shields”. 176 This expansion is an
appropriate consideration under customary international law, and can be used by the Special Court.
In the commentary drafts to AP II, the prohibition of taking hostages includes “persons who are in
the power of a party to the conflict or its agent, willingly or unwillingly, and who answer with their
freedom, their physical integrity or their life for the execution of orders given by those in whose
hands they have fallen, or for any hostile acts committed against them.” 177 This definition of
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hostages is concurrent the view held by the ICTY and ICC which clarify that such victim is held or
threatened for the purpose of compelling another to act. 178 The prepcom found that there was no
difference between the elements of this crime in an international or non-international armed
conflict. 179 Because this crime was listed under GC 3 and the definition is established customary
law, the aggravating elements are not necessary. The elements under the ICC are appropriate.
d) Acts of Terrorism is not an enumerated crime under the ICC: This crime was first
introduced by AP II. It is not explicitly included as a war crime under the ICC. In the commentary
to the article, the working group explicitly rejected the ICRC proposal which wanted to prohibit
“acts of terrorism in the form of acts of violence” against protected persons, in favor of the more
encompassing “acts of terrorism”. The rule is based on article 33 of the Fourth Geneva convention
and prohibits acts against persons or property 180 . The commentary on common article 33 found that
acts of terrorism “strike at guilty and innocent alike. They are opposed to all the principles based on
humanity and justice”. 181 This definition is indeed more encompassing than many proposed
definitions of terrorism. 182 Because the crime was not found under GC 3 and customary law has no
set definition of the crime, the higher threshold element of AP II may be required, until the
international community releases a comprehensive definition of the crime.
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e) The Elements of the crime “Outrages upon personal dignity, in particular humiliating
and degrading treatment, rape, enforced prostitution and any form of indecent assault”
are appropriate under the ICC for the Special Court.
The overall crime of outrages upon personal dignity was enumerated under GC 3, it included the
qualifier “in particular humiliating and degrading treatment”. 183 The above language is taken
directly from AP II, but the more detailed enumerations of rape, enforced prostitution and any form
of indecent assault would have easily fallen under the common article elements. For this reason the
Special Court does not need include the heightened elements of AP II to prosecute this crime.
i. Outrages on Personal Dignity-The ICC defines ‘outrage upon personal
dignity’ “as acts which humiliate, degrade or otherwise violate the dignity of a person to such a
degree ‘as to be generally recognized as an outrage upon personal dignity …[these] can apply to
dead persons and that the victim need not personally be aware of the humiliation… [also] the
cultural background needs to be taken into account.” 184 In the 1996 ILC draft code, the specific
language set forth in the Special Court is also listed under the war crimes section. This crime should
also be interpreted as broadly as possible under common article. 185 The prepcom found the elements
of this crime to be the same in all forms of armed conflict and its elements were derived directly
from GC 3. 186 Therefore the ICC elements are appropriate for use by the Special Court.
ii. Rape, enforced prostitution and any form of indecent assault- The
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ILC commission explicitly reinforced these crimes because of reports that they were happening in a
large or systematic scale in the former Yugoslavia. 187 The ILC noted that these crimes violate
fundamental guarantees to which all protected person are entitled during any type of conflict. 188 The
ICTY and ICTR limit this section to the word “rape”. The ICC includes “enforced prostitution … or
any other form of sexual violence also constituting a violation of article 3”. 189 The ICC also allows
for sexual violence to be committed against any “person” and in its commentary describes the
intention of the prohibition to be gender neutral. 190 As explicit crimes these are essentially new
law, 191 however, they were criminal under customary international law before being explicitly
listed. 192
The ICTY has required that ‘rape’ involve the “coercion or force or threat of force” 193 later
adding that there might be other factors which would render an act “of sexual penetration nonconsensual or non-voluntary.” 194 The ICTR has defined rape as “a physical invasion of a sexual
nature, committed on a person under circumstances which are coercive.” 195 These broad definitions,
taken in consideration with the rule of clarification and the concept of fundamental guarantees,
suggest that the elements of Rape as a war crime are proper under the ICC. Rape was not listed
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under GC 3, however as discussed above it is clearly an “outrage upon personal dignity” as
described under GC 3 196 , and the higher elements of AP II are not to be considered as elements.
Therefore the elements of this crime under the ICC are appropriate for use by the Special Court.
f) Pillage requires the consideration of additional elements 197 : The comment to AP II defined
pillage as covering both organized and isolated acts, and applying to all categories of property both
public and private. 198 Pillage is the same as stealing, and is distinguishable from the lawful
requisition of property for military, instead of private, purposes. 199 The ICC requires that the
perpetrator appropriate property without consent for their personal use.200 Therefore, the elements
of Pillage under the ICC are appropriate for use by the Special Court. However, this crime was not
explicitly listed under GC 3 and does not easily fall under one of the enumerated crimes of the
common article. So even though pillage is considered a war crime under customary law, 201 the
aggravating elements of AP II may be required because the Special Court statue does not list
customary international law a source of jurisdiction.
g) The elements of “passing of sentence and the carrying out of executions without previous
judgment pronounced by a regularly constituted court, affording all the judicial
guarantees which are recognized as indispensable by civilized peoples” are appropriate
under the ICC.
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This was listed as a crime under GC 3. It is a fundamental guarantee and although not limiting the
detention of suspected persons, does give them the right to some due process. 202 The ICC requires
that the perpetrator pass sentencing, and there was no previous judgment pronounced by a regularly
constituted court. 203 The ICC elements are derived from GC 3. 204 Therefore, the elements under the
ICC are appropriate for use by Special Court, and it does not need to consider the heightened
elements of AP II. 205
h) Threats to commit any of the forgoing acts may require additional elements to be
considered. This offence essentially increases the scope of all the above acts to include
threats. 206 Though threat of violence was prohibited by GC 3 for some of the above acts, they were
elements of specific acts only. The same is true for the ICC. Therefore the Special Court must show
the aggravated elements of AP II to have jurisdiction over person for threatening to perform any of
the enumerated acts which are not directly derived from GC 3.

V. OTHER SERIOUS VIOLATIONS OF INTERNATIONAL HUMANITARIAN LAW
The Special Court adds three exclusive categories of crimes over which it has jurisdiction.
Though organized differently than the ICC, the elements of crimes under these categories can be
found in the Rome Statute. Because the Rome Statute clarifies the crimes listed under these
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categories, the elements are appropriate as long as they aren’t conflicting with customary
international law.
Article 8 (2)(e)(i) of the Rome Statute prohibits “Intentionally directing attacks against the
civilian population as such or against individual civilians not taking direct part in hostilities”. This
crime was explicitly listed in the draft code of 1996 and existed under customary law in the same
form as under the ICC.
Article 8 (2)(e)(vii) of the Rome Statute prohibits “Conscripting or Enlisting Children Under
the Age of 15yrs. Into Armed Forces or Groups, or Using them in Hostilities.” Such prohibitions
exist under earlier international treaties and are a part of customary law. Subsequently the Special
Court should use the elements of the ICC for this crime.
Article 8(2)(e)(iii) of the Rome Statute prohibits “Intentionally directing attacks against
personnel, installations, material, units or vehicles involved in humanitarian assistance or
peacekeeping mission in accordance with the Charter of the United Nations, as long as they are
entitled to protection give to civilian or civilian objects under the international law of armed
conflicts.” This class of persons are not explicitly protected under customary law (though UN
personnel are) and the Special Court cannot charge this as the crime as listed under the ICC for
any act that occurred before its codification. However, most violations of crimes under this
category could probably meet the elements of “Intentionally directing attacks against the civilian
population as such or against individual civilians not taking direct part in hostilities”.
The following is a brief discussion of each enumerated crime under this section.
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a. Intentionally directing attacks against the civilian population as such or against individual
civilians not taking direct part in hostilities is appropriate under the ICC.
The Rome Statute uses the exact same wording in Article 8 (2)(e)(i). The ICTY does not use
similar wording, however, the crimes listed under its violations of the customs of war article are not
exhaustive. 207 The ICTR does not contain a similar article or explicit crime. The 1996 Draft Code of
the ICL Article 20 (b)(i) prohibits willfully making the civilian population or individual civilians
the object of an attack when it causes death or serious injury. 208 The prepcom noted that although
the wording is the same as that for international conflicts, it is not clear if the same meaning should
be given in non-international armed conflicts. 209 The prepcom found that the ICTY recognized the
difficulty in determining whether the same rules apply to internal armed conflict, and agreed with
the ICTY that a war crimes purpose is to protect civilians, and this favored a finding of this rule
under customary international law. 210 This crime has the same elements under customary law as
under the ICC ad the ICC should be followed.
b. The crime “Intentionally directing attacks against personnel, installations, material, units
or vehicles involved in humanitarian assistance or peacekeeping mission in accordance
with the Charter of the United Nations, as long as they are entitled to protection give to
civilian or civilian objects under the international law of armed conflicts” expands
customary international law by explicitly mentioning “humanitarian assistance”.
This is the same wording as the Rome Statute in Article 8(2)(e)(iii). There is no similar
explicitly listed crime similar to this under the ICTR or ICTY. The ILC proposed adding an entire
article on crimes against Untied Nations and associated personnel. 211 This was in continuance of the
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1994 Convention on the Safety of United Nations and associated personnel but included the
additional requirement that the crimes be committed on a large scale or in a systematic manner. 212
The ICC significantly broadens the 1994 convention by increasing the protection to “involved in
humanitarian assistance or peacekeeping mission in accordance” with the UN charter. While there
are some rules dealing with relief personnel there is no specific definition of humanitarian
assistance program. 213 It generally is interpreted to mean that you don’t necessarily have to be a UN
employee to fall under this protection, a law that did not explicitly exist under customary
international Law. 214 Subsequently, is probably not applicable to crimes committed before 2000. So
while the protection of UN peacekeeping missions was established customary international law at
the relevant time, there was no such explicit protection for humanitarian assistance missions. It has
been argued that this is a clarification of the protection provided to “relief personnel” by Additional
Protocol 1, Article 71 (2). 215 The prepcom also found a lack of precedent for this specific crime in
the sources of international law, however it argue that the “substance may be inferred” from the GC
3 protection of persons taking no active part in the hostilities.216
The crime is the same at the prohibition against civilian attack above, except the victim is a
peacekeeper or involved in humanitarian assistance. Therefore, the Special Court can use the
elements of this crime under the ICC, but should limit the object of the attack to personnel, etc.
involved in a peacekeeping mission in accordance with the Charter of the United Nations. Generally
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this means the personnel, et. are acting with some permission from the UN. 217 Crimes committed
against personnel, etc., involved in humanitarian assistance not in accordance with the Charter of
the United Nation can be prosecuted under the elements of subsection (a) of this article.
c. Conscripting or Enlisting Children Under the Age of 15 into Armed Forces or Groups, or
Using them in Hostilities.
The same wording as Art. 8(2)(e)(vii) in the Rome Statute. The ICRC notes that although this
prohibition is relatively recent, it was not opposed as an inclusion in the ICC. 218 Neither the ICTY
or ICRC contain similar language. This wording is taken from the 1989 Convention on the Rights of
the Child and AP II. 219 As mentioned supra both the ICTY and ICTR chambers have found that AP
II is established customary law. 220 The ICC changed the words “national armed forces” in AP II to
“armed forces or groups”, in order clarify that this is a crime when committed by rebel forces as
well. 221 This crime had existed in customary international law and the ICC elements should be
followed because they serve to clarify the existing crimes.

VI. CONCLUSION:
The elements of crimes under the ICC generally use the same elements as those which
existed under customary international law during the time at issue for the Special Court. However
there are a few exceptions.
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The enumerated base “crimes against humanity” under the titles: Deportation and Torture
vary under customary international law from the elements listed under the ICC.
Subsequently, the Special Court should consider the elements of deportation to include 1)
that the deportation was a widespread and systematic act against a civilian populations, 2) which, by
force or coercion, 3) intentionally led to the unlawful movement of persons, 4) from territory in
which they lived. These differ from the ICC in not including “forcible transfer” (which indicates
intra-territory displacement) or requiring that both the victim be lawfully present and the perpetrator
act unlawfully.
The Special Court the Special Court should use the elements of the ICC for the crime of
torture, but should include the element requiring the pain or suffering be caused for one of the
reason enumerated under the Torture Convention (namely to: obtain information, punish for a
suspected act, intimidation or coercion or, discrimination).
The enumerated War Crimes in violation of common article 3 and additional protocol II use
the same elements as those listed in the ICC, except crimes which were first listed under Protocol II
and do not easily fall under the broad elements of common article 3 require a showing that each of
the parties control some territory. The crimes which may require that the additional threshold be
met are pillage, terrorism and threats to commit any of the forgoing acts.
Under the category of other serious violations of humanitarian law, the Special Court has
enumerated three crimes which are also found in the ICC. Thought the title “other serious
violations” may indicate increased jurisdiction the court has specifically enumerate three crimes and
there is no expansive language included. Of the three enumerated crimes, subparagraph (b) relating
to the protection of humanitarian and relief workers was not available under customary law during
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the time in question, and the court will have to persecute such crimes as under the elements of
already existing laws.

54

